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 1.  TIME:  9:00   CASE#: MSC18-00216 
CASE NAME: CHEVRON U.S.A. VS WILLIAMS SCO 
HEARING ON MOTION TO/FOR SEAL EXHIBIT 43 OF COMPENDIUM OF 
EVIDENCE FILED BY WILLIAMS SCOTSMAN, INC., 
* TENTATIVE RULING: * 
 

Defendant moves that the Court order sealed certain documents submitted by plaintiff in 

support of its motion for summary adjudication of issues.  Redacted versions of the documents 

in question have been submitted for the public file.  To grant the motion, the court must not only 

make certain findings, but must “[s]pecifically state the facts that support the findings[.]”  (CRC 

2.550(e)(1)(A).)  Pursuant to California Rule of Court 2.550(d), the Court finds as follows: 

(1) There exists an overriding interest that overcomes the right of public access to the 

record, because the information to be sealed would reveal profit margins and other 

financial data of defendant, the disclosure of which would place defendant at a 

competitive disadvantage; 

(2) The overriding interest supports sealing the record, because the information is relevant 

to the pending motion and this is the only way to keep the information confidential while 

considering it in conjunction with the motion;  

(3) A substantial probability exists that the overriding interest will be prejudiced if the record 

is not sealed, because it would be readily accessible to defendant’s competitors; 

(4) The proposed sealing is narrowly tailored, because redactions have been made to 

include only the particular information as to which disclosure would be harmful; 

(5) No less restrictive means exist to achieve the overriding interest, because the 

information is relevant to the motion and absent this order would be available to the 

public. 

The motion is granted. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC19-01925 
CASE NAME: LAW VS SEQUOIA EQUITIES, INCOR 
SPECIAL SET HEARING ON: COMPLIANCE HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
 Hearing required.  Plaintiff has not filed the required compliance statement. (See order granting 
motion for approval, p. 3, line 9-10.) 
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 3.  TIME:  9:00   CASE#: MSC19-02038 
CASE NAME: PATRICK FINCH VS MIDWEST MOTOR 
SPECIAL SET HEARING ON: COMPLIANCE HEARING SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
 Based on counsel’s declaration, the hearing is continued to April 28, 2022, 9:00 a.m. 

  

 4.  TIME:  9:00   CASE#: MSC20-00322 
CASE NAME: FORD VS CHEVRON, et al. 
HEARING ON MOTION TO/FOR QUASH AND DISMISS DOE AMENDMENTS OF 
UNION OIL FILED BY CHEVRON U.S.A. INC. 
* TENTATIVE RULING: * 
 
 

Before the Court is a motion brought by specially appearing defendants Union Oil 
Company of California and UNOCAL Corporation (collectively, “Union Oil”), asking the Court to 
quash service of summons and dismiss the claims against them based on an alleged improper 
use of the Doe Statute, Code of Civil Procedure, section 474, and plaintiffs’ failure to first seek 
leave to substitute Does. The motion is granted. Union Oil has shown plaintiffs’ counsel had 
knowledge of sufficient facts to cause a reasonable person to believe liability is probable, with 
respect to whether Union Oil supplied solvents to plaintiff’s place of employment.   

Background 

The lawsuit arises from plaintiff, J.D. Ford’s diagnosis of lymphoplasmacytic lymphoma, 
a type of non-Hodgkin’s lymphoma, in February 2018. Plaintiffs, Mr. Ford and his wife, Pamela 
Thurman-Ford, contend his condition resulted from Mr. Ford’s exposure to benzene-containing 
products while working at a tire manufacturing plant (Kelly Springfield Tire Company, later 
acquired by The Goodyear Tire and Rubber Company) in Tyler Texas from 1973 to 2007. (See 
Complaint, ¶19.) 

Plaintiffs filed their original complaint on February 14, 2020. They did not name Union 
Oil, but they did name 100 Doe defendants, of which Does 1-50 were alleged to be additional 
manufacturers of the solvents that caused plaintiff Ford’s condition.  

On October 8, 2021 plaintiffs filed two Doe amendments that named Union Oil Company 
of California as Doe 2 and UNOCAL as Doe 3. (Declaration of Jennifer Bonneville, hereinafter 
“Bonneville Decl.,” Exs. 2-3.) Union Oil was served on October 21, 2021. (See id. at Ex. 4.)  

Union Oil now specially appears to bring this motion to quash. The motion argues 
plaintiffs have incorrectly invoked the Doe Statute to file a time-barred claim. They argue 
incorrect usage on two grounds here: (1) plaintiffs failed to allege their ignorance in the original 
complaint, and (2) plaintiffs were not actually ignorant of Union Oil’s identity. Support for the 
latter assertion includes documents from Goodyear that Union Oil contends were in plaintiffs’ 
possession by October 2019. The documents show Union Oil supplied solvents to Goodyear. 
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Support for the motion also includes documents provided to plaintiffs’ counsel in 2016, during 
the course of conducting discovery for another case (Eaves v. Ashland, Inc., et al, Contra Costa 
Superior Court Case No. MSC16-00815), before this Court in which Union Oil was named. 
Union Oil also asserts plaintiffs should have sought leave of court prior to filing the Doe 
amendments and, as such, the amendments are improper. 

Plaintiffs oppose the motion. They argue the documents from Goodyear were received in 
February of 2021, not before the filing of their complaint. They also argue they were not required 
to seek leave of Court prior to filing the Doe amendments, and that the document productions in 
another case do not show knowledge by counsel relevant to this case.  

Union Oil’s reply points out the lack of any declaration from plaintiffs or their attorneys 
stating ignorance of the facts underlying Union Oil’s liability at the time the complaint was filed, 
and reiterates the plaintiffs’ failure to seek leave to amend. 

Standard 

Upon accrual of a cause of action, a civil action can generally only be commenced within 
the periods prescribed by the Code of Civil Procedure. (See Code Civ. Proc., § 312.) One 
caveat to this rule is where a plaintiff names Doe defendants.  

At the time the original complaint was filed, if plaintiff is truly ignorant of the identity of the 
defendant, or ignorant of the facts making that defendant liable, plaintiff may state his ignorance 
in the complaint, and later amend to describe the defendant by his true name when ascertained. 
(Code Civ. Proc., § 474; see also GM Corp. v. Superior Court (1996) 48 Cal.App.4th 580, 592-
593, discussing same.)  

In other words, the Doe Statute allows a plaintiff in good faith to delay suing particular 
persons as named defendants “until he has knowledge of sufficient facts to cause a reasonable 
person to believe liability is probable.” (McClatchy v. Coblentz, Patch, Duffy & Bass, LLP (2016) 
247 Cal.App.4th 368, 374, quoting Dieckmann v. Superior Court (1985) 175 Cal.App.3d 345, 
363.) Such amendment will relate back to the date the original complaint was filed and 
defendant is considered a party from the commencement of the lawsuit. (Code Civ. Proc. § 474; 
Fuller v. Tucker (2000) 84 Cal.App.4th 1163, 1170; GM Corp., supra, at p. 589.)  

The requirements of Code of Civil Procedure section 474 are mandatory. (Fireman's 
Fund Ins. Co. v. Sparks Construction, Inc. (2004) 114 Cal.App.4th 1135, 1143-1144.) The 
relevant inquiry is what facts the plaintiff actually knew at the time the original complaint was 
filed, not when plaintiff might by the use of reasonable diligence have discovered it. (Fuller v. 
Tucker, supra 84 Cal.App.4th at 1170, internal citations omitted.) Relation back effect will be 
given only when plaintiff was proceeding in good faith; i.e., only where plaintiff was genuinely 
ignorant of that person's identity or liability when the action was commenced. (Miller v. Thomas 
(1981) 121 Cal.App.3d 440, 445-446; McClatchy, supra, 247 Cal.App.4th at pp. 371-372.) 
Whether a plaintiff was genuinely ignorant of such facts is ordinarily a question of fact.  
(McOwen v. Grossman (2007) 153 Cal.App.4th 937, 943-944.) 

Improper service of a defendant under Code Civ. Proc., § 474, may be attacked by a 
motion to quash. (McClatchy, supra, 247 Cal.App.4th at p. 375.) If the terms of § 474 have not 
been complied with, the purported defendant has not been named as such in the complaint. 
(Ibid.) A service upon one not named in a complaint does not confer jurisdiction to proceed upon 
the complaint against him, and a motion to quash is proper. (Ibid.) To defeat the amendment, 
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the burden is on defendant to prove plaintiff's earlier awareness of defendant's identity and facts 
creating its liability. (Breceda v. Gamsby (1968) 267 Cal.App.2d 167, 179.) 

Procedural Question 

Union Oil objects that plaintiffs did not seek leave of Court to file the Doe amendments.  
As plaintiffs point out, there is no statutorily prescribed procedure specifically for filing Doe 
amendments. (See Gutierrez v. Superior Court of San Francisco (1966) 243 Cal.App.2d 710, 
723.) The Court observes that the lack of any formal procedure specific to Doe amendments 
reflects the reality that any defendant not yet participating in a lawsuit would not be expected to 
raise procedural objections.  

In many counties, leave to file a Doe amendment is routinely granted ex parte, or by 
allowing the plaintiff to fill out and file a form.  (See, Weil & Brown et al., Cal. Prac. Guide: Civ. 
Pro. Before Trial (The Rutter Group 2019), ¶¶ 6:613-6:614.)  In Contra Costa County, the 
practice is to allow parties to simply file the amendment without the needless expense of an ex 
parte application. In any event, to the extent that some pro forma approval of plaintiffs’ Doe 
amendments might be deemed necessary, the Court would approve the filing if the procedural 
objection were the only issue here. (See Streicher v. Tommy's Elec. Co. (1985) 164 Cal.App.3d 
876, 884-885 [abuse of discretion to deny leave to cure problem with Doe amendment because 
such an amendment “is not a matter of substance”].)  

The emphasis in considering a motion made in response to the alleged improper use of 
the Doe Statute is on the ignorance of plaintiff and whether it is genuine.  

The Doe Allegations in the Complaint Sufficiently Allege Ignorance 

Union Oil argues plaintiffs should have stated ignorance in their complaint, but did not. 
Union Oil is correct that the Doe Statute does require a plaintiff to plead ignorance. Plaintiffs’ 
failure to do so here, however, is not as apparent as Union Oil suggests.  

Union Oil cites Kerr-McGee Chemical Corp. v. Superior Court (1984) 160 Cal.App.3d 
594, as supporting the principle that section 474 does not permit corrections of the failure to 
plead ignorance of the Doe defendants’ identities. However, as noted in Dieckmann, supra,175 
Cal.App.3d at p. 363, the plaintiff in Kerr-McGee included no allegations concerning fictitiously 
named defendants and that opinion, which did not allow the addition of Doe defendants, 
reasoned that the plaintiff did not even attempt to act pursuant to section 474. A similar absence 
of any Doe allegations was also the basis for the holding in Fireman's Fund Ins. Co. v. Sparks 
Construction, Inc. (2004) 114 Cal.App.4th 1135, 1143-1144 [“Here, the first amended complaint 
had no Doe allegations.”]) 

In this case, plaintiffs set forth, in paragraph 14, their information and belief about the 
responsibility of the Doe defendants. They assert in paragraph 12 that Doe defendants 1-50 are 
manufacturers, suppliers, distributers, and/or sellers of rubber solvents and/or products 
containing petroleum solvents used at plaintiff Ford's place of employment. These allegations, 
while not utilizing the term “ignorant,” likely are sufficient to state ignorance of Union Oil’s true 
name. 

Actual Ignorance  

Notwithstanding the above construction of plaintiffs’ stated ignorance, however, plaintiffs 
actually knew about the role Union Oil played in this case at the time they filed the complaint. 
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While the documents plaintiffs received from Goodyear were not in plaintiffs’ possession at the 
time of filing (see Declaration of Bonan Link, Ex. 1-7), other documents were in counsel’s 
possession. (See Bonneville Decl., Ex. 5.)  

The documents previously produced by Union Oil in Eaves v. Ashland sufficiently show 
Union Oil was producing rubber solvents sold to plaintiff Ford’s place of employment. (See, e.g. 
UN0014-16 [1977 memo on letterhead from Union Oil Company of California, discussing 
meeting about shipping Benzene rubber solvents nationwide and noting, “we are presently 
selling Rubber Solvent”]; see also UN0070 [“Therefore all shipments to Goodyear/Kelly 
Springfield should be 97%·Rubber Solvent+ 3% Toluene.”]) 

An attorney’s knowledge may generally be imputed to the client (see Herman v. Los 
Angeles County Metropolitan Transportation Authority (1999) 71 Cal.App.4th 819, 828 [citing 
authority].) Plaintiffs do not provide any authority that would negate application of this principle 
in the Doe Statute context, nor do they provide declarations denying their actual knowledge at 
the time of filing. While they argue documents received from Goodyear in February 2021 
“revealed, for the first time, that the Union Oil Defendants had sold, distributed or otherwise 
placed into the stream of commerce benzene containing rubber solvents,” the opposition 
argument is not evidence and the statement is belied by the Eaves documents. 

Attorneys for plaintiffs attach discovery propounded on, and responses by, Chevron in 
July-August 2021. They argue Chevron was “vague” in responding and they suggest it was not 
until Chevron made certain explicit statements in briefing that plaintiffs realized the necessity of 
adding Union Oil. It seems plaintiffs were seeking to ascertain how Chevron would handle the 
issue of solvents made by Union Oil, which is owned by Chevron. (See Opposition, 4:4-24.) 
Accordingly, they waited to add Union Oil until they were aware of the legal position Chevron 
would take with respect to manufacturing solvents. This suggests the decision to add Union Oil 
in late 2021 was a legal strategy as opposed to the result of new facts.  

The Court finds plaintiffs had sufficient knowledge of the true names and facts here, 
undermining plaintiffs’ attempt to invoke the Doe Statute. 

Conclusion 

Plaintiffs are required to have actual ignorance at the time of filing their complaint. Here, 
a document production from 2016 to the same attorneys litigating the current case undermines a 
finding of ignorance. Accordingly, the motion must be granted.    
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 5.  TIME:  9:00   CASE#: MSC21-01298 
CASE NAME: MARIO R LOPEZ  VS ELECTRIC TEC 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION, DISMISS CLASS 
CLAIMS FILED BY ELECTRIC TECH CONSTRUCTION INC 
* TENTATIVE RULING: * 
 
Before the Court is the continued hearing on a motion to compel arbitration, dismiss class 

claims, and stay proceedings pending arbitration filed by defendant Electric Tech Construction, 

Inc. ("E-Tech"). For the reasons set forth, the motion to compel arbitration is granted, and the 

motion to dismiss class claims is granted. The motion to stay the proceedings in this action is 

granted in part. The PAGA claims asserted in the eighth cause of action of Plaintiff's First 

Amended Complaint shall be stayed until the arbitration proceeding on Plaintiff's individual 

claims is fully resolved or November 1, 2022, whichever occurs first. 

Background 

Defendant E-Tech designs, develops and builds clean energy telecommunications and 

transportation infrastructure in California and across the country. (Courtney Dedrick Decl. ¶ 3.) 

E-Tech hired Plaintiff Mario Ramirez Lopez as a civil laborer and technician on November 26, 

2018. (Dedrick Decl. ¶ 7.) Mr. Lopez was part of a "tower crew" responsible for installing cell 

phone towers and related components such as wiring and radio antennae. (Id.) Mr. Lopez's 

employment with E-Tech ended when E-Tech contends he walked off a work site and 

abandoned his job on April 1, 2021. (Id.) 

Plaintiff filed a class action complaint on behalf of himself and other similarly situated employees 

of E-Tech alleging seven causes of action, including multiple violations of the Labor Code and 

violation of the Unfair Competition Law, Business & Professions Code § 17200, et seq. On 

September 1, 2021, Plaintiff filed a First Amended Class and Representative Action Complaint, 

adding an eighth cause of action under the Private Attorney General Act, Labor Code § 2699 et 

seq. ("PAGA") for penalties under that statute.  

E-Tech moves to compel Mr. Lopez to arbitrate his claims pursuant to the Employment At Will, 

Confidentiality, and Arbitration Agreement dated November 30, 2018 ("Arbitration Agreement") 

which E-Tech contends Mr. Lopez signed in connection with his employment with the company. 

(Dedrick Decl. ¶¶ 10, 11 and Exh. B.) Mr. Lopez opposes the motion.  

II. Federal Arbitration Act ("FAA") and Defenses to Enforcement of Arbitration 

Agreement 

E-Tech contends the arbitration agreement is governed by the FAA. The arbitration agreement 

provides E-Tech may enforce the arbitration agreement and class action waiver under the FAA. 

(Dedrick Decl. Exh. B [Arb. Agmt. ¶ 3, ¶ 3.d.].) In addition, E-Tech contends it provides its 

services nationwide and the FAA governs because the arbitration agreement involves "a 

contract evidencing a transaction involving interstate commerce." (9 U.S.C. § 2; Dedrick Decl. ¶ 

3 [describing E-Tech's business].) Plaintiff does not dispute that the FAA governs the Arbitration 
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Agreement, but contends that E-Tech has not proven that Plaintiff entered into a valid and 

enforceable agreement to arbitrate. 

A. Procedure and Burden of Proof 

 

The threshold issue of whether a valid and enforceable arbitration agreement exists is 

determined under California law and procedures. (Rosenthal v. Great Western Fin. Securities 

Corp. (1996) 14 Cal.4th 394, 413 ("Rosenthal").) Once the existence of an arbitration agreement 

is established, the burden is on the party opposing arbitration to prove a defense to the 

enforcement of the agreement. (Alvarez v. Altamed Health Services Corp. (2021) 60 

Cal.App.5th 572, 580.) The Court as the trier of fact weighs the evidence in reaching a final 

determination regarding the validity and enforceability of the arbitration agreement. (Id.) 

B. Dispute as to Whether Plaintiff Signed the Arbitration Agreement 

 

E-Tech's motion is supported by the declaration of Courtney Dedrick, its Human Resources 

Coordinator at the time Mr. Lopez was hired. (Dedrick Decl. ¶ 2.) She declares she is one of the 

custodians of records of E-Tech, including employee files maintained by the company in the 

ordinary course of its business. (Dedrick Decl. ¶¶ 2, 6.) Ms. Dedrick states that she conducted 

Mr. Lopez's onboarding and orientation, that she provided Mr. Lopez with the Arbitration 

Agreement in hard copy, and that Mr. Lopez returned the form to her on November 30, 2018 

when he signed the Arbitration Agreement in her presence. (Dedrick Decl. ¶¶ 10, 11.) She also 

provides authenticated copies of other new hire paperwork Mr. Lopez received and signed on 

November 26, 2018. (Dedrick Decl. ¶ 9 and Exh. A.)  

Mr. Lopez disputes Ms. Dedrick's version of these events. He acknowledges the genuineness of 

his signature on the Arbitration Agreement but denies that he executed the Arbitration 

Agreement in her presence. (Lopez Decl. ¶¶ 14, 16.) He does not recall participating in a new 

hire orientation or meeting with Ms. Dedrick at about the time he was hired, he denies Ms. 

Dedrick conducted his employment interview, and he denies she was present when he was 

hired or signed employment documents. (Lopez Decl. ¶¶ 3-5.) He later states he does not 

remember signing documents in Ms. Dedrick's presence and does not remember Ms. Dedrick 

going over documents with him. (Lopez Decl. ¶¶ 16, 17.) He denies that he can conduct a 

conversation in English other than "some terms related to work," and denies that he can read or 

write English. (Lopez Decl. ¶ 7.) He indicates he relied on his supervisor Salvador to help 

translate for him and help him complete documents that Mr. Lopez had to sign. (Lopez Decl. ¶¶ 

8-12.) 

Mr. Lopez acknowledges completing certain employment forms that were written in English and 

acknowledges signing certain forms written in English when he was hired. (Lopez Decl. ¶¶ 6, 

11.)  Mr. Lopez points to his name on the first page of the Arbitration Agreement and the date 

not being in his own handwriting. (Lopez Decl. ¶ 14.) The name filled in on the blank line on the 

first page of the Arbitration Agreement is in writing different from the writing at the end of the 

document. The printed name and signature at the end of the Arbitration Agreement, however, 

appear very similar to the printed names and signatures on other documents Mr. Lopez 
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executed on November 26, 2018 as part of his onboarding process, and Mr. Lopez admits his 

signature appears to be genuine. (Dedrick Decl. Exhs. A and B; Lopez Decl. ¶ 14.)  

Weighing the conflicting evidence before the Court, including Mr. Lopez's admission he 

completed some of the information in the English language forms required as part of his hiring 

and his admission of the genuineness of his signature on the Arbitration Agreement, the Court 

finds that E-Tech has shown by a preponderance of the evidence that there is an arbitration 

agreement between the parties signed by Mr. Lopez.  

C. Defenses to Enforcement 

 

An arbitration agreement may be declared unenforceable "upon such grounds as exist at law or 

in equity for the revocation of any contract." (9 U.S.C. § 2.) "This saving clause permits 

agreements to arbitrate to be invalidated by 'generally applicable contract defenses, such as 

fraud, duress, or unconscionability,' but not by defenses that apply only to arbitration or that 

derive their meaning from the fact that an agreement to arbitrate is at issue." (AT&T Mobility 

LLC v. Concepcion (2010) 563 U.S. 333, 339 ("Concepcion").) Whether an arbitration 

agreement is unenforceable based on generally applicable contract defenses is determined 

based on ordinary state law contract principles applicable to all contracts. (Concepcion, supra, 

563 U.S. at 339; Pinnacle Museum Tower Assn. v. Pinnacle Market Dev. (US) LLC (2012) 55 

Cal.4th 223, 246 ("Pinnacle").)  

Plaintiff contends the arbitration agreement is unenforceable because (1) Mr. Lopez did not 

consent to the arbitration agreement; and (2) the arbitration agreement is void based on fraud in 

the execution.  

1. Lack of Consent 

 

As with any contract, consent is an essential element to form a binding arbitration agreement. 

(Esparza v. Sand & Sea, Inc. (2016) 2 Cal.App.5th 781, 787-788 ("Esparza").) The cases cited 

by Plaintiff, including Mitri v. Arnel Management Co. (2007) 157 Cal.App.4th 1164 ("Mitri") and 

Esparza, supra, 2 Cal.App.5th 781 are distinguishable from the facts presented here. Those 

cases involved arbitration provisions included in employee handbooks where the 

acknowledgment of receipt of the handbook was held not to operate as a consent to an 

arbitration agreement.  

In Esparza, the letter that accompanied the employee handbook expressly disclaimed that the 

handbook created any express or implied contract or any " 'legally enforceable obligations' " by 

either the employer or the employees. (Id. at 789.) In Mitri, the provisions of the employee 

handbook addressing arbitration expressly contemplated by their terms that the employee would 

sign a separate arbitration agreement with the company, and there was no evidence of such an 

executed agreement. (Mitri, supra, 157 Cal.App.4th at 1170-1171.) In neither case did the 

employer produce a separate arbitration agreement signed by the employee authenticated by a 

custodian of records or percipient witness to the execution of the agreement. That is not the 

case here. 
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In his Opposition, Mr. Lopez contends he did not validly consent to the Arbitration Agreement 

because he could not understand or read English enough to know what he was signing and 

agree to its terms and therefore, he is not bound. (Opp. p. 6, ll. 8-18.)  Though Mr. Lopez 

disputes that he is able to speak, read or write English and argues he was unable to understand 

and consent to an English-language version of the Arbitration Agreement, Defendant has 

submitted substantial evidence refuting Mr. Lopez's contention, including in particular by his 

supervisor who worked with him for two years. 

Ms. Dedrick declares that she conducted Mr. Lopez's job interview in English as well as his 

onboarding meeting and employee orientation on November 26, 2018 when he was hired. 

(Dedrick Decl. ¶¶ 2, 8, 9.) Mr. Lopez was required to be able to communicate and understand 

English to perform his job duties. (Dedrick Decl. ¶ 7.) Though Mr. Lopez apparently contends his 

supervisor knew he did not understand English, Mr. Lopez's supervisor Salvador Wence has 

submitted a reply declaration stating that Mr. Lopez had to understand, read and write English 

as part of his job. (Salvador Wence Reply Decl. ¶¶ 3-6.) Mr. Lopez's job duties included 

participating in daily staff and safety meetings conducted in English, participating in training 

programs conducted in English, writing safety reports in English, and communicating with other 

team members. (Wence Reply Decl. ¶¶ 3-6.) Mr. Wence declares that he understood Mr. Lopez 

to be fluent in English and most of his communications with Mr. Lopez were in English. (Wence 

Reply Decl. ¶¶ 3, 5.)  

Ms. Dedrick states that E-Tech's bilingual warehouse manager was available to help Mr. Lopez 

during the onboarding process, but that Mr. Lopez never asked for assistance with a Spanish 

translator or for a Spanish language version of the arbitration agreement. (Dedrick Decl. ¶¶ 5, 8, 

9, 11; Dedrick Reply Decl. 5, 6 and Reply Exh. A.) Ms. Dedrick declares Mr. Lopez did not sign 

the Arbitration Agreement on the day his employment began but signed it in Ms. Dedrick's 

presence four days later. (Dedrick Decl. ¶ 11.) Though Mr. Lopez indicates he does not recall 

seeing the Arbitration Agreement, taking it home to review, or signing it in Ms. Dedrick's 

presence, he admits that the signature on the Arbitration Agreement appears to be his genuine 

signature. (Lopez Decl. ¶¶ 14-17.) 

2. Fraud in the Execution 

 

In a similar, related argument, Mr. Lopez contends the Arbitration Agreement is unenforceable 

based on fraud in the execution. Under the doctrine of fraud in the execution, also known as 

fraud in the inception, " ' "the fraud goes to the inception or execution of the agreement, so that 

the promisor is deceived as to the nature of his act, and actually does not know what he 

is signing, or does not intend to enter into a contract at all, mutual assent is lacking, and [the 

contract] is void. In such a case it may be disregarded without the necessity of rescission." ' 

[Citation omitted.]" (Rosenthal, supra, 24 Cal.4th at 415 [quoting Ford v. Shearson Lehman 

American Express, Inc. (1986) 180 Cal. App. 3d 1011, 1028] (emphasis added).) In Rosenthal, 

bank customers alleged that the bank representatives misrepresented the import of the 

customer agreements they were signing. The Court rejected the argument, stating that, "our law 

is clear that misrepresentation does not render the contract void unless the misled party, before 
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making the agreement, lacked a reasonable opportunity to learn its terms." (Rosenthal, 

supra, 24 Cal.4th at 421 [italics in original, bold added].)   

If Mr. Lopez chose not to read the Arbitration Agreement before he signed it, his failure to read 

the document does not make it any less binding. (Pinnacle, supra, 55 Cal.4th at 236 ["An 

arbitration clause within a contract may be binding on a party even if the party never actually 

read the clause," citing 24 Hour Fitness, Inc. v. Superior Court (1998) 66 Cal.App.4th 1199, 

1215].) " 'Reasonable diligence requires the reading of a contract before signing it. A party 

cannot use his own lack of diligence to avoid an arbitration agreement.' [Citation omitted.]" 

(Brookwood v. Bank of America (1996) 45 Cal.App.4th 1667, 1674 [quoting Rowland v. 

PaineWebber Inc. (1992) 4 Cal.App.4th 279, 286].)  

Najarro v. Superior Court (2021) 70 Cal.App.5th 871 cited by Plaintiff is distinguishable. In 

Najarro, in which the Court held there was fraud in the execution that rendered the arbitration 

agreement void, the employee had limited education, she could not read either English or 

Spanish, she had a limited understanding of spoken English, and she was pressured to sign 

documents with limited time in order for her to work. (Id. at 886.) In addition, E-Tech points to 

Randas v. YMCA of Metropolitan Los Angeles (1993) 17 Cal.App.4th 158 which stands for the 

proposition that generally a party who signs a document that on its face is a contract is deemed 

to assent to its terms, and the fact the party does not speak or understand English sufficiently to 

apprehend its terms does not allow the party to avoid liability, as it is incumbent on that party to 

have the contract read or explained to him or her. (Id. at 163 [enforcing swim class release].)  

The Court of Appeal recently relied in part on Randas to enforce an arbitration agreement 

against a party who had signed the agreement but later claimed it should not be enforced 

because he had limited English proficiency and did not understand what he had signed. 

(Caballero v. Premier Care Simi Valley LLC (2021) 69 Cal.App.5th 512, 518-519.) The Court 

found the fraud in the execution exception inapplicable where the plaintiff did not contend he 

was defrauded or prevented from reading the agreement, and he did not ask for assistance from 

Spanish-speaking employees or for a Spanish language translation before signing. (Id. ["His 

decision to sign a document he could not read is not a basis for avoiding an arbitration 

agreement. [Citation omitted.]"].)  

The Court finds that Mr. Lopez validly consented to the Arbitration Agreement and that the facts 

and evidence do not support a finding of fraud in the execution of the Arbitration Agreement. 

There is no evidence that he was misled regarding the nature of the document he was given to 

read and sign. There is a preponderance of evidence that Mr. Lopez was proficient in English 

and had to be proficient in English to do his job. Further, if he could not read and understand the 

Arbitration Agreement, the evidence shows he had an opportunity to obtain assistance to read 

and understand the agreement or obtain a Spanish version before signing.  

III. Defendant's Reply Evidence Is Properly Considered 

To support a motion to compel arbitration, it is sufficient if the moving party alleges the existence 

of an arbitration agreement and attaches a copy of it. (Condee v. Longwood Management Corp. 

(2001) 88 Cal.App.4th 215, 218; Espejo v. Southern California Permanente Medical Group 
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(2016) 246 Cal.App.4th 1047, 1060-1061 ("Espejo").) If another party opposes the motion and 

challenges the existence of the arbitration agreement, the moving party may properly 

supplement evidence as to its execution and validity in reply. (Id. at 1056, 1060-1061.) The 

recent case authority filed by Plaintiff after his opposition supports the moving party submitting 

additional evidence with its reply as part of the three-step burden of producing evidence 

described in that case. (Gamboa v. Northeast Community Clinic (2021) 72 Cal.App.5th 158, 

165-166.)  

IV. Dismissal of Class Claims 

Plaintiff's Opposition does not address the enforceability of the waiver of class claims in the 

Arbitration Agreement or respond to E-Tech's position that the class claims must be dismissed 

based on the waiver. Based on United States Supreme Court and California Supreme Court 

authority that make a waiver of class claims in an arbitration agreement enforceable and based 

on the Court's finding the Arbitration Agreement is valid and enforceable, the Court grants the 

motion to dismiss the class claims. (Concepcion, supra, 563 U.S. at 352 [FAA preempts 

California law on enforceability of waiver of class claims in arbitration agreement]; Epic Systems 

Corp. v. Lewis (2018) __ U.S. __, 138 S. Ct. 1612, 1632 [FAA provides for enforcement of 

employment arbitration agreements in accordance with their terms, including waiver of right to 

bring class claims, stating "The policy may be debatable but the law is clear: Congress has 

instructed that arbitration agreements like those before us must be enforced as written"]; 

Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 378, 388-389 [based 

on Concepcion, FAA preempts and makes enforceable a waiver of class claims in an 

employment arbitration agreement, but not a waiver of PAGA claims].) 

V. Motion to Stay PAGA Claims 

The Arbitration Agreement specifically carves out from Plaintiff's class action waiver Plaintiff's 

right to bring group representative actions under PAGA. (Dedrick Decl. Exh. B [Arb. Agmt. ¶ 

3.d.].) The Arbitration Agreement provides that arbitration under the agreement is to be "in 

conformity with the procedures of the California Arbitration Act (Code of Civil Procedure Section 

1280 through 1294.2, including Section 1281.8)." (Dedrick Decl. Exh. B [Arb. Agmt. ¶ 3].) 

Code of Civil Procedure § 1281.4 provides that if the Court order arbitration, "the court in which 

such action or proceeding is pending shall, upon motion of a party to such action or proceeding, 

stay the action or proceeding until an arbitration is had in accordance with the order to arbitrate 

or until such earlier time as the court specifies." In Franco v. Arakelian Enterprises, Inc. (2015) 

234 Cal.App.4th 947, the Court reversed an order denying a motion to compel arbitration and 

directed the trial court to stay the nonarbitrable PAGA claims brought by the plaintiff pending the 

resolution of the arbitration. (Id. at 966 [noting the purpose of the stay is preserving the status 

quo so that actions taken in the litigation do not interfere with the arbitration, stating "Because 

the issues subject to litigation under the PAGA might overlap those that are subject to arbitration 

of Franco's individual claims, the trial court must order an appropriate stay of trial court 

proceedings. (Code Civ. Proc., § 1281.4.)"].) 
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More recently, the Court in Jarboe v. Hanlees Auto Group (2020) 53 Cal.App.5th 539 

distinguished Franco and held the trial court did not abuse its discretion in denying a request to 

stay a PAGA claim related to the plaintiff's wage and hour claims. The Court relied on the 

concluding paragraph of Code of Civil Procedure § 1281.4 which states, "If the issue which is 

the controversy subject to arbitration is severable, the stay may be with respect to that issue 

only" and Cruz v. PacifiCare Health Systems, Inc. (2003) 30 Cal.4th 303, in which the Court 

stated the trial court has discretion whether to stay a nonarbitrable claim when other causes of 

action are ordered to arbitration. (Jarboe v. Hanlees Auto Group, supra, 53 Cal.App.5th at 556 

[citing Cruz v. PacifiCare Health Systems, Inc., supra, 30 Cal.4th at 320].) 

The Court exercises its discretion to stay the PAGA claims based on the potential risk of 
interference with the arbitration of Plaintiff's individual claims and the potential overlap between 
Plaintiff's individual claims for violation of the Labor Code and the PAGA claims asserted in the 
FAC. The Court, however, will limit the duration of the stay to the earlier of the resolution of the 
arbitration or November 1, 2022, whichever occurs first, to avoid undue delay in the 
investigation and prosecution of the PAGA claim and risk of loss of evidence and witnesses 
related to the PAGA claim. 
 

  

 6.  TIME:  9:00   CASE#: MSC21-01298 
CASE NAME: MARIO R LOPEZ  VS ELECTRIC TEC 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appearances required (by telephone). 

  

 7.  TIME:  9:00   CASE#: MSC21-01819 
CASE NAME: DE LA TRINIDAD VS. DURANGO FOODS 
HEARING ON MOTION TO/FOR APPROVAL OF PAGA REP. ACTION SETTLEMENT 
FILED BY GLORIBEL DE LA TRINIDAD, DURANGO FOODS, INC 
* TENTATIVE RULING: * 
 

 Gloribel De La Trinidad moves for approval of the settlement of her PAGA suit against 

defendant Durango Foods, Inc. 

A. Background of the Case and Terms of Settlement 

This a PAGA case (not a class action), alleging a variety of violations of the Labor Code 

concerning failure to provide rest and meal breaks, failure to pay wages, and derivative 

violations. Defendant operates a single El Pollo Loco franchise.   

The total settlement payment is $65,000.  This is composed in part of attorney’s fees of 

$22,750 (35% of the total recovery), $2,500 in litigation costs, and up to $7,500 in costs to the 
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settlement administrator, ILYM.  (ILYM currently estimates that the actual costs will be 

$3,798.50.)   

The remainder (estimated at $36,203.22, will be PAGA penalties, to be apportioned 75% 

to the state and 25% ($9,050.80), to the aggrieved employees, defined as employees working 

for defendant from May 26, 2020, through the effective date of the settlement.  Counsel’s motion 

indicates that there are an estimated 62 covered employees.  The payments will be distributed 

among the employees based on the number of pay periods each individual worked during the 

covered period.  The average payment will be about $145.  

Plaintiff’s counsel attests that informal discovery was undertaken, and the settlement 

was reached after substantial arms-length negotiation 

Plaintiff provided required notices to the LWDA of the initial claims and of the proposed 

settlement. 

The settlement provides a process for mailing the notices to the aggrieved employees, 

who will not have to submit a claim. Checks not cashed within 90 days “will escheat to the 

Contra Costa Court Appointed Special Advocates.”    

PAGA claims based on the facts alleged in the complaint will be released. 

B. Standards for Review of a PAGA Settlement 

Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 72 

Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the “fair, 

reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  

(Id., at 64.)  The Court also held that the trial court must assess “the fairness of the settlement’s 

allocation of civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

Until recently, there had been no binding authority concerning the proper standard of 

review of a PAGA settlement, but one federal District Court has addressed the issue.  In 

O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110, 1133, the court denied 

approval of class action settlements that included PAGA claims in part because the plaintiffs’ 

claims added up to as much as $1 billion in PAGA penalties but parties settled those claims for 

$1 million, or 0.1% of their alleged maximum value.  As the court stated, “where plaintiffs bring a 

PAGA representative claim, they take on a special responsibility to their fellow aggrieved 

workers who are effectively bound by any judgment. [citation omitted] Such a plaintiff also owes 

responsibility to the public at large; they act, as the statute's name suggests, as a private 

attorney general, and 75% of the penalties go to the LWDA ‘for enforcement of labor laws . . . 

and for education of employers and employees about their rights and responsibilities under this 

code.’”  (Id., at 1134.)  In that case, the LWDA itself filed a brief stating that “[i]t is thus important 

that when a PAGA claim is settled, the relief provided for under the PAGA be genuine and 

meaningful, consistent with the underlying purpose of the statute to benefit the public[.]”  The 

Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 

in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
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Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 

analysis” to justify the “relatively meager value” assigned to the PAGA claim. 

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 46, 63.) 

C. Application to this settlement 
 

Plaintiff indicates that the settlement is fair, and was evaluated by counsel based on 
adequate information and arms-length negotiation.  Counsel indicate that assuming a maximum 
initial violation penalty of $100 for each pay period for which there was a wage statement 
violation, for each covered employee, the maximum penalty would be $84,000.  As to the other 
pleaded violations, plaintiff indicates only that they often raised individualized issues and/or are 
unmanageable.  No other evaluation of the case is provided. Of course, PAGA gives the court 
discretion to reduce penalties for a variety of reasons, making the result hard to predict.  
Nonetheless, the discussion of the value of the case is not sufficient. 

Plaintiff has submitted sufficient documentation of litigation costs. 

Labor Code section 2699(g)(1) provides that a prevailing employee in a PAGA action 

may recover attorney’s fees.  Plaintiff seeks 35% of the total settlement amount as fees, relying 

on the “common fund” theory.  Even a proper common fund-based fee award, however, should 

be reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 

Cal.5th 480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to 

determine whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated 

by means of a lodestar cross-check is extraordinarily high or low, the trial court should consider 

whether the percentage used should be adjusted so as to bring the imputed multiplier within a 

justifiable range, but the court is not necessarily required to make such an adjustment.”  (Id., at 

505.)  Although Lafitte concerns a class action, not a PAGA-only case, this Court views the use 

of a lodestar cross-check as appropriate here.  Counsel have provided only a general 

description of the work undertaken, with no estimated lodestar based on hours worked and a 

reasonable hourly rate.  This is not sufficient to enable the Court to evaluate the reasonableness 

of the fees. 

 The settlement would provide a small residue to a cy pres recipient, Contra Costa Court 

Appointed Special Advocates.  Code of Civil Procedure section 382.4 provides that where a 
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class action settlement is approved, and will distribute funds to a cy pres recipient, “in 

connection with the hearing for preliminary approval” counsel shall “notify the court if the 

attorney has a connection to or a relationship with a nonparty recipient of the distribution that 

could reasonably create the appearance of impropriety as between the selection of the recipient 

of the money or thing of value and the interests of the class.”  While this is not a class action, 

this Court is of the view that public policy supports the inclusion of a similar requirement in 

PAGA settlements. Counsel should provide a declaration describing the relationship between 

themselves and the recipient. 

D. Conclusion 

Hearing required. 

The Court requires further information on three issues: (1) the analysis of the overall 

value of the case, including pleaded violations other than the wage statement claims; (2) a 

lodestar fee estimate; and (3) any relationship between counsel and the potential cy pres 

recipient.     

The Court notes that if the settlement ultimately is approved, counsel will be directed to 

prepare an order including the Court’s ultimate order, the other provisions submitted in the 

proposed order, and a corresponding judgment.  The order would include a compliance hearing 

for a suitable date chosen in consultation with the Department’s clerk.  One week before the 

compliance hearing, counsel shall file a compliance statement. 10% of the attorney’s fees shall 

be withheld by the Administrator pending the compliance hearing.   

 

  

 8.  TIME:  9:00   CASE#: MSC21-02090 
CASE NAME: JANE DOE VS. MASSAGE ENVY 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of JANE DOE #2 
(Z.B.) FILED BY MASSAGE ENVY FRANCHISING, LLC 
* TENTATIVE RULING: * 
 
Plaintiffs have filed an omnibus opposition purporting to respond to both Massage Envy 

Franchising LLC and Resfeber Group LLC’s demurrers, but have not served Defendant 

Resfeber Group LLC with their opposition. The Court continues the hearings on both demurrers 

to February 10, 2022. Plaintiffs are directed to serve Resfeber Group LLC with their omnibus 

opposition and file an amended proof of service by Monday January 24, 2022. 
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 9.  TIME:  9:00   CASE#: MSC21-02090 
CASE NAME: JANE DOE VS. MASSAGE ENVY 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of JANE DOE #2 
(Z.B.) FILED BY RESFEBER GROUP, LLC 
* TENTATIVE RULING: * 
 
See Line 8. 

  

10.  TIME:  9:00   CASE#: MSC21-02272 

CASE NAME: ALAMILLO REBAR, ET AL. VS ALAM 

HEARING ON MOTION TO/FOR STRIKE COMPLAINT FILED BY JANICE L. 

ALAMILLO 

* TENTATIVE RULING: * 

 

  

Before the Court is a special motion to strike Plaintiffs' complaint and the five causes of action 

alleged in the Complaint. For the reasons set forth, Janice Alamillo's special motion to strike is 

granted, except that, with respect to the defendant's request for attorneys' fees, Janice Alamillo 

shall file a motion for attorneys' fees within 30 days of the date of this hearing. 

Background 

Plaintiffs Alamillo Rebar, Inc. and 361 West Channel Road, LLC sued Janice Alamillo (Janice) 

for (1) intentional interference with contract, (2) breach of fiduciary duty (ARI), (3) breach of 

fiduciary duty (LLC), (4) slander of title, and (5) injunctive relief. Janice filed a special motion to 

strike the complaint, including all causes of action.  

Analysis 

"Anti-SLAPP motions are evaluated through a two-step process. Initially, the moving defendant 

bears the burden of establishing that the challenged allegations or claims 'aris[e] from' protected 

activity in which the defendant has engaged. [Citations.] If the defendant carries its burden, the 

plaintiff must then demonstrate its claims have at least 'minimal merit.' [Citations.]" (Park v. 

Board of Trustees of California State University (2017) 2 Cal.5th 1057, 1061.) 

A. Protected Activity 

 

On the first step, the defendant has the burden of showing that the challenged causes of action 

arise from activity protected. “A claim arises from protected activity when that activity underlies 

or forms the basis for the claim. [Citations.]” (Park v. Board of Trustees of California State 

University (2017) 2 Cal.5th 1057, 1062.) “[I]n ruling on an anti-SLAPP motion, courts should 
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consider the elements of the challenged claim and what actions by the defendant supply those 

elements and consequently form the basis for liability.” (Ibid.)  

The complaint alleges that they found a buyer for their property (361 West Channel Road, 

Benicia) and escrow for the Property was to close on September 20, 2021. (Comp. ¶ 15.)  On 

September 17, 2021, Janice sent a letter to Norther American Title Company demanding that 

she receive her interest in the proceeds of any sale of the Property. The letter threatened to add 

the Title Company to Janice’s complaint against ARI. (Comp. ¶ 16 and ex. A.) Janice sent a 

second letter to the Title Company on September 21, 2021, reiterating Janice’s interest in the 

Property. (Comp. ¶ 17 and ex. B.) The complaint alleges that Janice has refused to withdraw 

her demand to the Title Company, which has placed the sale of the Property in jeopardy. 

(Comp. 20-21.) Janice’s alleged interference with the sale of the Property by sending letters is 

the basis of each of Plaintiffs’ five causes of action against her.  

Protected activity includes, "any written or oral statement or writing made in connection with an 

issue under consideration or review by a legislative, executive, or judicial body, or any other 

official proceeding authorized by law… ." (Code Civ. Proc., § 425.16(e)(2).) "[A] statement is ‘in 

connection with’ litigation under section 425.16, subdivision (e)(2) if it relates to the substantive 

issues in the litigation and is directed to persons having some interest in the litigation." (Neville 

v. Chudacoff (2008) 160 Cal.App.4th 1255, 1266.) "A]lthough litigation may not have 

commenced, if a statement ‘concern[s] the subject of the dispute’ and is made ‘in anticipation of 

litigation "contemplated in good faith and under serious consideration" ' [Citation] then the 

statement may be petitioning activity protected by section 425.16." (Id. at 1268.)  

"Prelitigation communications may constitute protected activity, but only if those 

communications are 'relate[d] to litigation that is contemplated in good faith and under serious 

consideration.' [Citation.] Litigation is not ' "under [serious] consideration" '’ if it is only a '  

"possibility." ' [Citation.] Statements made in connection with issues that later become subject to 

consideration or review in litigation may be protected under the anti-SLAPP statute, but only 

where such prelitigation statements were made in good faith anticipation of litigation under 

serious consideration at the time the statements were made. [Citation.]" (People ex rel. Allstate 

Ins. Co. v. Rubin (2021) 66 Cal.App.5th 493, 499.)  

Plaintiffs argue that it was only a possibility that Janice would sue the Title Company and 

therefore, her letters to the Title Company do not constituted protected activity. There are a 

number of published opinions where a communication did not count as a prelitigation statement 

made in anticipation of litigation. For example, an insured’s submission of a claim to an 

insurance company is usually not protected activity. (People ex rel. Fire Ins. Exchange v. 

Anapol (2012) 211 Cal.App.4th 809.) A letter commencing termination of a distributor agreement 

was not a prelitigation communication (before arbitration), as the parties were required to 

negotiate in good faith before going to arbitration.  (Mission Beverage Co. v. Pabst Brewing Co., 

LLC (2017) 15 Cal.App.5th 686, 704.)  
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The only evidence that litigation against the Title Company was contemplated in good faith and 

under serious consideration comes from the two letters that Janice (through her attorney) sent 

to the Title Company. While Janice and her attorney submitted declarations in support of her 

motion, neither one addresses whether litigation against the Title Company was contemplated in 

good faith and under serious consideration in September 2021 when the letters were sent.  

Some evidence from the party or their attorney of their intentions to bring a future lawsuit is 

often provided. For example, in Neville, the court found a prelitigation letter constituted protected 

activity. The letter itself threatened potential litigation and the attorney stated that he sent the 

letter in order to enforce an employment agreement. (Neville, supra,160 Cal.App.4th at 1269.) A 

lawsuit against the employee was filed four months later. (Ibid.)  Still, direct evidence of the 

client's statement of mind regarding the likelihood of litigation was not required to show the 

litigation was contemplated in good faith and under serious consideration. (Id. at 1269.)  

While additional evidence may often be provided, the Court does not believe that additional 

evidence is always required. Instead, the Court can review the communications themselves and 

determine whether or not they appear to be prelitigation demands where litigation is 

contemplated in good faith. Here, the letter appears to be a classic attorney demand letter. 

Janice's attorney made specific requests of the Title Company and if those requests were not 

met, threatened to add the title Company to an already pending lawsuit. It is worth noting that 

there was already a lawsuit pending and the letter threatened to add the Title Company to that 

lawsuit. The language in the September 17, 2021 letter is sufficient to convince this Court that 

the letter constitutes protected activity.  

Therefore, the Court finds that the complaint arises from protected activity.  

B. Probability of Prevailing  

 

"To establish a probability of prevailing, the plaintiff 'must demonstrate that the complaint is both 

legally sufficient and supported by a sufficient prima facie showing of facts to sustain a favorable 

judgment if the evidence submitted by the plaintiff is credited.' [Citations.] For purposes of this 

inquiry, 'the trial court considers the pleadings and evidentiary submissions of both the plaintiff 

and the defendant (§ 425.16, subd. (b)(2)); though the court does not weigh the credibility or 

comparative probative strength of competing evidence, it should grant the motion if, as a matter 

of law, the defendant's evidence supporting the motion defeats the plaintiff's attempt to establish 

evidentiary support for the claim.' [Citation.] In making this assessment it is 'the court's 

responsibility … to accept as true the evidence favorable to the plaintiff … .' [Citation.] The 

plaintiff need only establish that his or her claim has 'minimal merit' [citation] to avoid being 

stricken as a SLAPP. [Citations.]" (Soukup v. Law Offices of Herbert Hafif (2006) 39 Cal.4th 260, 

291.) 

In connection with the prior hearing on the preliminary injunction heard on December 2, 2021, 

the Court concluded based on the evidence and briefing before the Court on that motion, that 

Plaintiffs had demonstrated a probability of prevailing on the merits. Janice's opposition to the 
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preliminary injunction raised only in general terms her intention to file an anti-SLAPP motion 

under Code of Civil Procedure § 425.16, and did not raise or address any substantive 

authorities on which the motion was based, nor did she assert in opposition to the motion for 

preliminary injunction that Plaintiffs' claims were barred by the litigation privilege as a basis on 

which Janice contended Plaintiffs could not show a probability of prevailing on the merits. 

(Janice Opp. to PI filed 11/18/2021.) The Court concluded based on the evidence and 

authorities before the Court on that motion that the moving parties demonstrated a probability of 

prevailing on their claims that Janice's interference with the sale of the Property by 361 West 

Channel Road, LLC (the "LLC") was a breach of her fiduciary duties to the LLC and an 

intentional interference with the LLC's contractual rights for the sale with the third party buyer. 

(12/2/2021 Tent. Ruling.) 

In her anti-SLAPP motion, Janice now argues, however, that the Plaintiffs' claims are barred 

based on the litigation privilege of Civil Code § 47(b). "The section 47(b) privilege provides that 

a 'publication or broadcast' made as part of a 'judicial proceeding' is privileged." (Action 

Apartment Assn., Inc. v. City of Santa Monica (2007) 41 Cal.4th 1232, 1241 ("Action 

Apartment").) " 'The usual formulation is that the privilege applies to any communication (1) 

made in judicial or quasi-judicial proceedings; (2) by litigants or other participants authorized by 

law; (3) to achieve the objects of the litigation; and (4) that [has] some connection or logical 

relation to the action.’ [Citation.] The privilege ‘is not limited to statements made during a trial or 

other proceedings, but may extend to steps taken prior thereto, or afterwards.' [Citation 

omitted.]” (Action Apartment, supra, 41 Cal.4th at 1241 [quoting Silberg v. Anderson (1990) 50 

Cal.3d 205, 212].)  

A plaintiff cannot establish a probability of prevailing if the litigation privilege precludes the 

defendant's liability on the claim." (Fremont Reorganizing Corp. v. Faigin (2011) 198 

Cal.App.4th 1153, 1172.) While there is some uncertainty regarding the application of the 

litigation privilege to contract claims, the California Supreme Court has stated that "the litigation 

privilege bars all tort causes of action except malicious prosecution." (Jacob B. v. County of 

Shasta (2007) 40 Cal.4th 948, 960; Hewlett-Packard Co. v. Oracle Corp. (2021) 65 Cal.App.5th 

506, 570 [whether the litigation privilege applies in relation to contract claims is unsettled].) 

Plaintiffs have not alleged a cause of action for breach of contract. 

Though cases often state the litigation privilege is "absolute," in the prelitigation context, the 

privilege is qualified. (Jacob B. v. County of Shasta (2007) 40 Cal.4th 948, 955 [privilege is 

absolute]; People ex rel. Allstate Ins. Co. v. Rubin, supra, 66 Cal.App.5th at 499 [to be subject to 

litigation privilege, prelitigation statements must be "made in good faith anticipation of litigation 

under serious consideration at the time the statements were made. [Citation.]"].) Generally, the 

question of whether the "absolute" privilege applies focuses on whether the alleged wrongful act 

was a communication or communicative conduct or a noncommunicative conduct. (Action 

Apartment, supra, 41 Cal.4th at 1248 ["[T]he key in determining whether the privilege applies is 

whether the injury allegedly resulted from an act that was communicative in its essential nature. 

[Citation omitted.]," internal quotation marks omitted, quoting Rusheen v. Cohen (2006) 37 

Cal.4th 1048, 1058].) "To show that the litigation privilege does not apply, the burden is on the 

plaintiff to demonstrate that 'an independent, noncommunicative, wrongful act was the 
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gravamen of the action.' [Citation omitted.]" (Mireskandari v. Gallagher (2020) 59 Cal.App.5th 

346, 369 [quoting Jacob B. v. County of Shasta (2007) 40 Cal.4th 948, 957].) 

The litigation privilege has been applied to interference with contract and prospective business 

advantage claims. (Rand Resources, LLC v. City of Carson (2019) 6 Cal.5th 610, 628-629 

[interference with contractual relations].) It has also been applied to breach of fiduciary duty 

claims and slander of title claims. (See 1-800 Contacts, Inc. v. Steinberg (2003) 107 Cal.App.4th 

568, 581, 586-587, 593 [holding claims for inducing breach of contract and breach of fiduciary 

duty were barred by the privilege of Civil Code § 47(b) in connection with the "delivery of 

information to assist optometrists and their associations in taking legislative (or legal) action"]; 

Weeden v. Hoffman (2021) 70 Cal.App.5th 269, 293 [holding claims for cancellation of 

instrument and quiet title survived anti-SLAPP motion but litigation privilege provided a complete 

defense to the slander of title claim].) 

None of the grounds argued by Plaintiffs show that the litigation privilege does not apply. 

Plaintiffs have not shown that their claims are not founded on the letters sent to the Title 

Company and escrow agent, or that those letters were not sent in connection with litigation 

under serious consideration by Janice that was more than a mere possibility if her demands 

were not met. (People ex rel. Allstate Ins. Co. v. Rubin, supra, 66 Cal.App.5th at 499.) Plaintiffs 

have not shown that the litigation privilege does not apply as a complete defense to the claims 

pleaded in the Complaint under the circumstances.  

Therefore, Plaintiffs have not demonstrated a probability of prevailing on their claims in the face 

of the litigation privilege of Civil Code § 47(b).  

Janice's Request for Attorneys' Fees 

Janice is entitled to attorneys' fees as the prevailing party on this motion under Code of Civil 

Procedure § 425.16. Janice's request, however, for attorneys' fees is not sufficiently supported 

in the papers before the Court. Janice is directed to file a motion for attorneys' fees within 30 

days of the date of this hearing. 

Janice's Request for Judicial Notice 

Janice requests the Court take judicial notice of an order issued in the Family Law court in 

Janice and Larry Alamillo's dissolution in a dispute regarding Larry's payment of amounts due 

Janice. (Janice RJN Exh. A.) The Moving Parties object to Exhibit A based on relevance, and 

the Court sustains the objection to Exhibit A.  

The Court will take judicial notice of the other two documents requested by Janice, consistent 

with the rules and limitations on judicial notice. (See StorMedia Inc. v. Superior Court (1999) 20 

Cal.4th 449, 456, fn. 9 [court may take judicial notice of documents on demurrer, but "the 

truthfulness and proper interpretation of the document are disputable."]; C.R. v. Tenet 

Healthcare Corp. (2009) 169 Cal.App.4th 1094, 1103-1104 [judicial notice does not extend to 

the truthfulness of the contents of a document or the interpretation of the document where the 

truthfulness or interpretation is reasonably subject to dispute].) 

Plaintiffs' Evidentiary Objections to Janice Reply Declaration 
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On January 18, 2022, Plaintiffs filed evidentiary objections to the Janice Reply Declaration. The 

Court need not consider the Janice Reply Declaration to reach its determination that the 

gravamen of the claims alleged in the Complaint is protected activity, and that the letters sent by 

Janice's counsel to the Title Company on September 17, 2021 and thereafter which are referred 

to in the Complaint, submitted in support of Janice's motion and not subject to objection, support 

the application of the litigation privilege as a bar to Plaintiffs' claims. 

 

Previously Issued Preliminary Injunction 

While it might appear that the Court’s decision should result in the existing preliminary injunction 

being vacated, because there is an appeal pending, the Court has no jurisdiction to modify it.  

(Code Civ. Proc. 916, subd. (a); Waremart Foods v. United Food & Commercial Workers Union 

(2001) 87 Cal.App.4th 145, 154.) 

 

  

11.  TIME:  9:00   CASE#: MSN21-0849 
CASE NAME: DENHAM, LLC, ET AL. VS CITY OF 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Hearing continued by stipulation of the parties to 2/10/22 at 9 a.m. 

  

12.  TIME:  9:00   CASE#: MSN21-0849 
CASE NAME: DENHAM, LLC, ET AL. VS CITY OF 
HEARING ON DEMURRER TO CIVIL PETITION of DENHAM, LLC, FILED BY 
SIERRA CLUB, CITY COUNCIL OF THE CITY OF RICHMOND, CITY OF 
* TENTATIVE RULING: * 
 
Hearing continued by stipulation of the parties to 2/10/22 at 9 a.m. 

 


